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QUESTIONS PRESENTED 

Where, in bequeathing to the University of Notre Dame, located 
at Notre Dame, Indiana, property valued in excess of $200, 000, decedent, 
after stating that his gift was made “absolutely and in fee simple” said in 
subparagraph 2 of Item Two of his will: 

“2. Irequest my Trustee to use and apply the net 

income from $100, 000 for the payment of the tuition and 

related university fees for study at The Catholic Univesity 

of America for doctoral degrees by as large a number of 

Notre Dame predoctoral fellows as such income will per- 

mit.", 
the questions presented are: 

1. Did decedent's request, contained in subparagraph 2 of 
Item Two of his will, supra, impose a binding obligation upon the Univer- 
sity of Notre Dame, or constitute merely a suggestion respecting a use 
to which the property might be put? 


2. If subparagraph 2 of Item Two of decedent's will is binding 


upon the University of Notre Dame, is that University entitled to ex- 


emption from inheritance tax on $100, 000 of the total bequest on the 
ground that this amount is exclusively for educational purposes within 
the District of Columbia where: 

a. The Tax Court found that The Catholic University of America 
and the University of Notre Dame are merely incidental beneficiaries of 
the gift, and, 

b. As held by the Tax Court, decedent's beneficence is restricted 
to students of the University of Notre Dame, for payment of the tuition and 


related university fees of such students for their study at The Catholic 
University of America. 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13, 663 


DISTRICT OF COLUMBIA, 
Petitioner, 
V. 
UNIVERSITY OF NOTRE DAME DU LAC, 


Respondent. 


BRIEF FOR PETITIONER 


wee - 


JURISDICTIONAL STATEMENT 


This is a proceeding to review a decision of the District of 
Columbia Tax Court holding that an inheritance tax in the amount 
of $12, O0Oaaieno ona assessed and collected from respondent, 
University of Notre Dame Du Lac, Trustee under the Will of Albert 
F. Zahm, deceased, and that respondent is entitled to 4 refund there- 
of with interest thereon at the rate of four per centum per annum from 
March 16, 1956, to date of payment of such refund. (JA. 5.) The 
date of assessment of the tax here involved was March 9, 1956. It 


was paid on:March 16, 1956. Respondent filed its petition in this pro- 


ceeding in the District of Columbia Tax Court on June 4, 1956. (J.A. 2.) 





2 
The decision of the District of Columbia Tax Court was filed November 
8, 1956 (J.A. 4). 

The petition for review of the Tax Court's decision by this Court 
was filed by petitioner on December 4, 1956. 

This Court has jurisdiction to review the decision of the District 
of Columbia Tax Court pursuant to Sections 3 and 4 of Title IX of the Act 
of August 17, 1937, 50 Stat. 673, ch. 690, as added by Section 8 of the. 
Act of May 16, 1938, 53 Stat. 371, ch. 323, as amended by Section 3(a) 
' and Section 3(b) of the Act of July 10, 1952, 66 Stat. 453, ch. 649 (Sec- 

tions 47-2403 and 47-2404, D.C. Code, 1951). 
STATEMENT OF THE CASE 

Albert F. Zahm died domiciled in the District of Columbia on 
July 23, 1954 leaving a will, dated March 25, 1952, which bequeathed 
his entire estate to the University of Notre Dame du Lac, an educational 
institution located at Notre Dame, Indiana (J.A. 1). Item Two of de- 
cedent's will provided as follows: | 

"All the rest, residue and remainder of my Estate, 

real, personal or mixed, wheresoever situated, including 

all property which I may hereafter in any manner acquire 

or of which I may die seized or possessed or have the power 

of disposition of, I give, devise, and bequeath to the University 

of Notre Dame du Lac, located at Notre Dame, Indiana, abso- 

lutely and in fee simple, in and upon the following uses and 
trusts, to wit: 
"1. To possess, hold, manage, rent and lease the said 

Trust Estate, collecting the income thergfrom, and to sell 


at public or private sale the whole or an¥:part thereof at 
any time in its discretion, either for the purpose of investment 
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or reinvestment upon similar trusts as herein set forth, 
with full power and authority to said Trustee to make, 
execute and deliver good and sufficient deeds, or bills of 
sale conveying said property or any part thereof, the 
purchasers being hereby relieved from seeing to the appli- 
cation of the purchase money. Said Trustee is authorized 
in its discretion to continue to hold investments made by 
me without liability for any loss occasioned by such hold- 
ings, and to invest and reinvest the funds comprising this 
Estate in such stock and other securities as it shall in its 
discretion deem proper and suitable for the investment 

of trust funds without being restricted to the class of invest- 
ments to which a Trustee may be limited by law. 


"2. Irequest my Trustee to use and apply the net income 
from $100, 000 for the payment of the tuition and related 
university fees for study at The Catholic University of 

- America for doctoral degrees by as large a number of Notre 
Dame pre-doctoral fellows as such income will permit. 


"3. In order to obviate litigation, I direct that if an heir 
contest this my Will, or any part of it, such person shall 
thereby forfeit all proprietary interest in my Estate. For 
each living nephew and niece and for my widowed sister I 
provide a cash bequest."" (J.A. 7-8.) 





Item Three of the will appointed the President of the University 





of Notre Dame, or in the alternative, the Vice President of that University 
to be the Executor of decedent's will with the request that the Executor not 
be required to give bond. (J.A. 8.) , 

Mr. Zahm's estate exceeded $200, 000, upon which an inheritance 
tax was assessed by the Assessor of the District of Columbia on March 
9, 1956 in a total amount of $21, 622.43. (J.A. 1, 2.) 

The University of Notre Dame petitioned the District of Columbia 


Tax Court to refund to it $12, 000 of the inheritance tax assessed against 


it (J. A. 2) on the ground that subparagraph two of Item Two of the 
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decedent's will created a non-taxable transfer under the exempting 
clause of the Inheritance and Estate Tax Act which provides, in 
pertinent part, as follows: 
"(e). Property transferred exclusively for * * * 

educational * * * purposes within the District of 

Columbia * * *, shall be exempt from any and all 

taxation under the provisions of this section.” 

(underscoring supplied. ) 
That court cancelled the inheritance tax assessed against the University 
of Notre Dame in the amount of $12, 000 on the ground that subparagraph 
two of Item Two of decedent's will, which provided: 

"I request my Trustee to use and apply the net 

income from $100, 000 for the payment of the tuition 

and related university fees for study at The Catholic 

University of America for doctoral degrees by as large 

a number of pre-doctoral fellows as such income will 

permit." 
was a non-taxable transfer under the District Inheritance Tax Statute. 
(J.A. 4.) The Tax Court held, in its opinion, that the "request" of the 
testator in subparagraph two of Item Two of his will concerning the use 
of the income from $100, 000 was not precatory and unenforceable but 
ws * * that the bequest was as definite and binding as if the word ‘direct’ 
had been used". (J.A. 3.) 


Moreover, after commenting that the proposed application of the 


1 Amended August 1, 1955 by Public Law 198, 84th Congress, Ch. 440 
69 Stat. 427. The amendment is not involved in this case. 


? 








* A 
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income from the transfer in question "* * * was not for the benefit of 
either Notre Dame University or The Catholic University of America, ” 
and that these two institutions "* * * were merely meidental beneficiaries”, 
the court held “that the transfer to the petitioner was exclusively for ed- 
ucational purposes within the District of Columbia" (J. A. 3, 4). 

This appeal followed. 

STATUTES INVOLVED 

The statutory provisions involved are contained in Title V, Sec- 
tion 1, District of Columbia Revenue Act of 1937, as aiendeal 50 Stat. 
673; (Section 47-1601, D.C. Code, 1951), the applicable portions of which 
are as follows: | 


"Taxes shall be imposed in relation to estates of 
decedents, the shares of beneficiaries of such estates, 
and gifts as hereinafter provided: 


"Sec. 1 (a). All real property and tangible and in- 
tangible personal property, or any interest therein, 
having its taxable situs in the District of Columbia, 
transferred from any person who may die seized or 
possessed thereof, either by will or by law, * * *. 


* ok * 


'(e). Property transferred exclusively for public 
or municipal purposes, to the United States or the 
District of Columbia, or exclusively for charitable, 
educational, or religious purposes within the District 
of Columbia, and property transferred to the American 
Natinal Red Cross, shall be exempt from any and all 
taxation under the provisions of this section". (Under- 
scoring supplied. ) | 
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STATEMENT OF POINTS 


The District of Columbia Tax Court erred as a matter of law. 

First, in holding that by the use of the word "request" in sub- 
paragraph 2, Item Two of decedent's will, a binding, mandatory obliga- 
tion was imposed on respondent in the use of $100, 000 of the property 
left to it. 

Second, in holding that under the decedent's will, respondent 
was merely an incidental beneficiary. 

Third, ‘contrary to its own ruling that the transfer here in 
_ question: 

"* * * was not for the benefit of either Notre Dame 

University or Catholic University of America. They 

were merely incidental beneficiaries”. (J.A. 3.) 
in holding that a portion of a transfer to a non-resident university with 
| the request that the net income therefrom be applied to defray the costs 
of tuition and fees incurred by its students enrolled as pre-doctoral 
fellows at The Catholic University of America, was exempt from in- 
heritance taxation under a statutory provision exempting only those 
transfers which are exclusively for charitable, educational, or religious 
purposes within the District of Columbia. 

SUMMARY OF ARGUMENT 
This case involves the interpretation and construction of the will 


of one Albert F. Zahm, deceased, in which the residue of his estate was 
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bequeathed to respondent. It poses one essential problem: namely, by 
the terms of subparagraph 2 of Item Two of the will, did decedent's will 
transfer $100, 000 of his estate in such manner as to withdraw said sum 
from use by respondent for its general corporate Sernones and so as to con- 
stitute the transfer one exclusively for educational Darposes within the 
District of Columbia. A reading of the whole will.compels the following 
conclusions: 

First. Decedent's obvious intent was to benefit respondent by 
providing it with funds for its general corporate purposes and to supple- 
ment its scholarship resources. | 

Second. When viewed in the context of the whole will, decedent's 
"request" in subparagraph 2 of Item Two concerning tuition fees and 
expenses of Notre Dame students constitutes a suggestion. respecting the 
application of income and does not import an intent to deny respondent 
the full benefit of the bequest. Rather, in view of the absolute transfer 
expressed in Item Two of the will, all subsequent provisions, precatory 
in form, must succomb to the major purpose of the bequest; that is, to 
strengthen and supplement the educational resources of the respondent. 

Third. Assuming, arguendo, an intent to establish an enforcible 
trust obligation, subparagraph 2 of Item Two of the will, nonetheless, 
does not constitute a transfer exclusively for educational purposes within 
the District of Columbia within the meaning of Section 47-1601(e), D.C. 


Code, 1951. The entire scheme of the bequest is to bestow a bounty 
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exclusively upon respondent, a foreign university, and its students, 
and the mere fact that tuition and other fees may be paid to a District 
of Columbia institution is not sufficient to constitute this transfer one 
entitled to inheritance tax exemption. Decedent's beneficence is ex- 
clusively within Indiana, and not exelusively within the District of 
Columbia. The Catholic University of America is, at best, an inci- 
_ dental beneficiary. 

Fourth. Assuming, again, that decedent intended to establish 
an enforcible trust, and accepting the Tax Court's own ruling that this 
transfer 

"* * *was not for the benefit of either Notre Dame 

University or Catholic University of America. They 

were merely incidental beneficiaries". (J.A. 3), 
it is impossible to conclude, as the Tax Court did, that this transfer 
qualifies for exemption from inheritance taxation within the meaning 
of Section 47-1601(e), D.C. Code, 1951. The statute exempts only 
transfers exclusively for the‘favored purposes within the District of 
Columbia and, as the Tax Court viewed this transfer, the prime bene- 
ficiaries would be unnamed individuals, unnamed and unascertained 
students of Notre Dame University to whose personal benefit the trust 
income would inure. That their individual educational purposes would 
be served is true, but only through a tortured construction of the 
exemption provision of Section 47-1601(e) can such individual purposes 
be equated with the ends sought by the statute. Gifts to such purposes 
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are not transfers exclusively for educational purposes within the District 
of Columbia within the meaning of the statute. Certainly, the mere 
payment on behalf of non-resident students of their tuiticn fees ata 
District of Columbia institution adds nothing to the enlargement or en- 
richment of educational facilities available to the Croayers of the Dis- 


trict of Columbia. 


ARGUMENT 
I 


The transfer here involved is absolute, 
for the bequest is clearly intended for 


respondent's corporate purposes. ) 
After providing for the payment of just debts, the last will and 
testament of decedent transferred his residual estate as follows: 


"ITEM TWO: All the rest, residue and remainder 
of my Estate, real, personal or mixed, wheresoever 
situated, including all property which I may hereafter 
in any manner acquire or of which I may die seized or 
possessed or have the power of disposition of, I give, 
devise, and bequeath to the University of Notre Dame 
du Lac, located at Notre Dame, Indiana, absolutely and 
in fee simple, in and upon the following uses and trusts, 
to wit: 


"1. To possess, hold, manage, rent and lease the 
said Trust Estate, collecting the income therefrom, and 
to sell at public or private sale the whole or any part 
thereof at any time in its discretion, either for the pur- 
pose of investment or reinvestment upon similar trusts 
as herein set forth, with full power and authority to said 
Trustee to make, execute and deliver good and sufficient 
deeds, or bills of sale conveying said property or any part 
thereof, the purchasers being hereby relieved from seeing 
to the application of the purchase money. Said Trustee is 
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authorized in its discretion to continue to hold invest- 
ments made by me without liability for any loss occasioned 
by such holdings, and to invest and reinvest the funds com- 
prising this Estate in such stock and other securities as it 
shall in its discretion deem proper and suitable for the in- 
vestment of trust funds without being restricted to the class 
of investments to which a Trustee may be limited by law. 


"2. Irequest my Trustee to use and apply the net 
income from $100, 000 for the payment of the tuition and 
related university fees for study at The Catholic University 
of America for doctoral degrees by as large a number of 
Notre Dame pre-doctoral fellows as such income will permit. 


"3. In order to obviate litigation, I direct that if an heir 
contest this my Will, or any part of it, such person shall 
thereby forfeit all proprietary interest in my Estate. For 
each living nephew and niece and for my widowed sister I 
provide a cash bequest." (J.A. 7-8.) 


Section 47-1601, D.C. Code, 1951 imposes an inheritance tax 


in relation to estates of decedents, the shares of beneficiaires of such 


estates, and gifts exempting inter alia, "(e) Property transferred * * * 


exclusively for charitable, educational or religious purposes within the 


District of Columbia * * *"*, 


Since the statute exempts only transfers exclusively for education- 


al purposes within the District of Columbia, decedent's purpose in making 


the ‘transfer must be ascertained. To do so requires a consideration of 


the entire will. As the Supreme Court of the United States, in the case 


of Smith v. Bell, 6 Pet. 68, 8 L. Ed. 322, 325, said: 





"* * *No rule is better settled than that the whole 
will is to be taken together, and is to be so construed 
as to give effect, if it be possible, to the whole." 
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And in Colton v. Colton, 127 U.S. 300, 32 L. Ed. 138, 143, the Supreme 
3 ~ 
Court said: | 


"%* * *No general rule can be stated that will determine 
when a conveyance will carry with it the whole beneficial 
interest, and when it will be construed to create a trust; 
but the intention is to be gathered in each case from the 
general purpose and scope of the instrument.” 


In the first paragraph of Item Two of his will, decedent gave, 


devised and bequeathed to respondent “absolutely and in fee simple”, his 
residuary estate. The will itself shows that decedent did not restrict 
respondent's uses of the property in any way whatsoever; he specified 
no particular uses to be made of the property which he left to the Universi- 
ty of Notre Dame du Lac in trust. Had no other words paen used, no ques- 
tion could arise respecting respondent's complete and exclusive control 
over the bequest, or decedent's intention to benefit respondent exclusively. 
Where words of gift expressly point to an absolute enjoyment by the donee 
himself, the natural construction of subsequent precatory words is that 
they express the testator's belief or wish without imposing a trust. 
Pratt v. Trustees of Sheppard and Enoch Pratt Hospital, 88 Md. 610, 
42 Atl. 51. In the Pratt case, supra, at 42 Atl. 55, the court succinctly, 
and in language particularly applicable to the instant situation, said: 
'%* * * At the very threshold of the residuary clause we 

are confronted by an absolute gift, and if the subsequent 

provisions of the same clause create, by the use of the 

precatory words alluded to, a trust that qualifies the ante- 

cedent gift, there is a palpable repugnance in the same 


clause. Such a repugnance is indicative of an intention 
not to create a trust, and when an intention not to create 
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a trust is manifested, in this or in any other way, sub- 

sequent precatory words are to be interpreted, not as 

cutting down the prior absolute gift, but as expressive 

of the testator's wish and desire, without imposing an 

imperative direction.” 

Decedent, in this case, was, of course, familiar with the object 
of his bounty; he knew that the University of Notre Dame du Lac was an 
educational institution located in Indiana, organized and conducted for 
educational purposes. His gift was manifestly an expression of his 
approval of its aims and purposes, and a grant-in-aid of them. His 
words of absolute transfer contained in the opening phrase of his re- 
siduary bequest are buttressed in subparagraph 1 of Item Two by his 
authorization to respondent to sell the trust property in its discretion 
“either for the purpose of investment or reinvestment upon similar 
trusts as herein set forth" (underscoring supplied). These words affect 
the whole transfer. They import an intention that the respondent be 
_ free to apply decedent's beneficence to other and similar purposes; that 
the request contained in subparagraph 2 of Item Two was precatory and 
in no sense intended to be obligatory. Further, subparagraph 3 of Item 
Two of the will indicates clearly that decedent was well aware of and 
capable of using mandatory language. From his use of the word "direct" 
in this portion of his will, relating to a contest of his will, it is clear 
that he understood the distinction between it and the word "request", 
used in subparagraph 2 of Item Two. It appears, therefore, that decedent 


carefully refrained from using mandatory language in subparagraph 2, 
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because it was not his intention to bind the respondent to the use there 
requested. Under these circumstances, only by a strained construction 
of the will can it be concluded that the word "request" had any meaning 
other than that which it ordinarily conveys. These factors fortify peti- 
tioner's contention that decedent's major, and only, purpose was to 
benefit respondent. 
i 
The transfer here involved was not ex- 
clusively for educational purposes within 
the District of Columbia within the mean- 
ing of Section 47-1601(e), D.C. Code, 1951. 
The opinion of the District of Columbia Tax Court in Union Trust 
Co. (Estate of Meigs) v. District of Columbia, 69 Wash. Law Rep. 398 
(1940) enunciates clearly the criteria necessary to establish exemption 


within the meaning of the exempting clause of the Inheritance Tax Statute 


(Section 47-1601(e), D.C. Code, 1951). At page 399the District of Co- 


lumbia Tax Court said: 


"* * * A reading of the exempting section suggests 
two pertinent and necessary inquiries. First; whether 
the transfer was exclusively for charitable, educational 
or religious purposes; and second; whether the locale of 
such purposes was exclusively ‘within the District of 
Columbr'. The burden is upon the petitioner to show 
that the decedent intended not only that the transfer was 
exclusively for the favored purposes, but also that such 
purposes were to be effected renames within the Dis- 
trict of Columbia." eae 


The transfer here involved was not made exclusively for educa- 


tional purposes within the District of Columbia within the meaning of the 
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statute. The purposes set forth in the exemption provision of the statute 
are favored only if they relate solely and exclusively to the District of 
| Columbia. Consequently, as in this case, a gift to a non-resident univer- 
sity cannot be treated as one exclusively for educational purposes with- 
in the meaning of the statute. Exemption provisions of taxing statutes 
must be strictly construed. Phoenix Fire and Marine Ins.-Co. v. Tenn., 
161.U.S. 173, 40 L. Ed. 660, 16 S. Ct. 466, Washington Chapter of the 
American Institute of Banking v. D.C., 92 U.S. App. D.C. 139, 203 F. 
2d 68. 


— LS’ a Be es Oe, 


Decedent's primary design was to contribute financial assistance 
to respondent to enable it to better perfrom its educational function. That 
function is performed by respondent in the State of Indiana, not in the Dis- 
trict of Columbia. 

By the Act of August 1, 1955, supra, Congress amended subsection 
(e) of Section 1 of Title V of the District of Columbia Revenue Act of 1937, 
as amended (the subsection here involved) to read as follows: 

'(e) Property transferred exclusively for public or 

municipal purposes, to the United States or the District 

of Columbia, or exclusively for charitable, educational, 

or religious purposes, shall be exempt from any and all 

taxation under the provisions of this section.” 

Although the amendment is not retroactive, and hence not applicable here, 
House Report (No. 607) accompanying the legislatiorf states the effect of 


the exemption provision here involved as follows: 


2 H.R. 2406, 84th Congress. 





“ 
x 
‘ 
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"At the present time such gifts specifically for 

charitable, educational, or religious purposes, would 

only be exempt provided the purpose for which such 

gift was to be put was entirely within the District of 

Columbia." | 
From this, and because the use of the word "exclusively" in an exemption 
provision of a statute precludes exemption if there exists a single non- 
favored purpose (Better Business Bureau of Washington v. United States, 
326 U.S. 279, 90 L. Ed. 67, affirming, 79 U.S. App. D.C. 380, 148 F. 
2d 14), it is clear that in order to qualify for exemption the benefits of 
the transfer here involved must be limited exclusively to the District. 
Patently, this is not the case. Within any view of this gift, be it regarded 
as absolute or in trust; the scholarship resources of reenontient are en- 
hanced; only respondent's graduates may benefit and, presumably, only 
respondent can prepare, designate, and select the persons who will profit 
by the application of the fund, as decedent requested. And assuming, 
arguendo, that this transfer imposes an enforcible aol obligation its 
practical effect militates against its inclusion within the class of trans- 
fers favored by the statute. In the first place, the ultimate cestuis 
que trust will be unnamed Notre Dame graduates for whose benefit the 
income from the fund will be applied. Clearly, once the recipient 
has been designated and the tuition and fee allowance allocated, it inures 
to the personal benefit of the individual recipient. It is applied to 
his educational purposes and his alone. In this posture, the present 


situation does not differ in essence from a gift to a private 
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family in trust for the education of descendants of that family, with the 
sole stipulation that they attend District of Columbia schools. Regard- 
less of the residence of the trustee and the beneficiaries in such a 
situation, such a gift could be brought within the favored class of transfers 
only through indulgence of the grossest sort of distortion of the intend- 
ment of the statute. Realistically, the example is fully analogous with 
the transfer here involved. Further, just what is the statuts of The 
Catholic University? It is under no obligation to accept pre-doctoral 
fellows selected by respondent. It is not a designated beneficiary. As 
the Tax Court itself held, it is at best an incidental beneficiary about 
which the American Law Institute, Restatement of the Law of Trusts, 
ch. 5, §126, states: 
$126. Incidental Beneficiary. 
"A person is not a beneficiary of a trust if the settlor 
does not manifest an intention to give him a beneficial 
interest, although he may incidentally benefit from the 
performance of the trust." 
"Comment: 
"a. The beneficiaries of a trust include only the per- 
sons upon whom the settlor manifested an intention to 
confer a beneficial interest under the trust, or their suc- 
cessors in interest. Other persons, although they may 
benefit from the performance of the trust, are not bene- 
ficiaries of the trust and cannot enforce it." 
Illustration 5 under the above heading is on all fours with this 
case. 


"5. A bequeaths money to B in trust to apply the 
income to the education of C in a specified private school. 
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The proprietor of the school is not a beneficiary | 
of the trust and cannot compel B to send C to the | 
school and is not entitled to maintain an action 
against B for breach of trust if he fails to send Cc 

to the school." | 


The purport of the exempting provision of the eet Inheritance 


Tax Statute is to encourage gifts that will enlarge, expand, and enrich 
the charitable, educational, and religious facilities of the District of 
Columbia in the interest of its citizens. This Court in Washington 
Chapter of American Institute of Banking v. District of Columbia, 92 
U.S. App. D.C. 139, 203 F. 2d 68 speaking of the real property tax 
exemption laws of the District of Columbia has said: 


"A tax exemption of this character can justly be 
sustained only upon the ground that the concession is 
due as a quid pro quo for the performance of a service 
essentially public, which the state is thereby, at least 
partially, relieved pro tanto from the necessity of per- 
forming. Without that concurring prerequisite, an 
exemption becomes virtually a gift of public funds, at 
the expense of the taxpayer. 


"Education is one of the most basic and woe 
functions of government. The state may discharge that 
obligation by providing all of the educational processes 
on its own, or it may impliedly permit or encourage 
private organizations and institutions to carry on such 
functions. Real property used in the furtherance of these 
objectives is, then, in fact, devoted to a quasi public 
purpose and tax exemption is granted as a quid pro quo 
for the assumption of that portion of the function of the 
state. But for such a purpose and but for the fact that 
a service is rendered which relieves the public of burdens 
and obligations which might reasonably be assumed by the 
state, the exemption could neither be justified nor sustained. 
This rule has found application, expressly or impliedly, and 
explanation, in many jurisdictions, including our own.” 
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"Congress, in enacting the exemption statute, un- 
doubtedly was aware of the rule and of the many reasons 
for its existence. * * **, 
Here, the resources of a foreign university are enriched. Tuition 


payments to a District institution do not achieve the result sought by the 


statute. 


CONCLUSION 


Petitioner respectfully submits that, viewed both from the stand- 
point of purpose, motive and effect, the transfer here in question is not 
of that category of bequests exempted from District inheritance tax, and 
the decision of the Tax Court cancelling the assessment here involved 


is erroneous and should be reversed. 


CHESTER H. GRAY, 

Corporation Counsel, D.C. 

MILTON D. KORMAN, 

Principal Assistant Corporation 
Counsel, D.C. 

HENRY E. WIXON, 

Assistant Corporation Counsel, D.C. 
OWEN J. MALONE, 

Assistant Corporation Counsel, D.C.., 
Attorneys for Respondent, 

District Building, 

Washington 4, D. C. 
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11 FILED NOV 8 1956 DISTRICT OF COLUMBIA TAX COURT 


FINDINGS OF FACT AND OPINION 

The Assessor assessed the petitioner an inheritance tax of 
$21, 622. 43 on a transfer by the will of Albert F. Zahm, deceased. The 
petitioner contends that $12, 000 of the tax was erroneously assessed, be- 
cause it was based upon $100, 000 transferred exclusively for educational 
purposes within the District of Columbia. 

Findings of Fact 

1. The petitioner is a corporation and an educational institution 
located at Notre Dame, Indiana. It is trustee under the will of Albert F. 
Zahm, deceased. ) | 

2. The decedent, Albert F. Zahm died domiciled in the Dis- 
trict of Columbia on July 23, 1954. He left a will dated March 25, 1952, 
which has been duly admitted to probate. 

3. By the terms of the aforesaid will the entire estate of the 
decedent, after the payment of debts, was devised and bequeathed to the 
petitioner as trustee. The amount so devised and bequeathed was in ex- 
cess of $200, 000, but not in excess of $500, 000. | 

4. Subparagraph 2 of ITEM TWO of the decedent's will pro- 
vided: 


"J request my Trustee to use and apply the net 
income from $100, 000 for the payment of the tuition 
and related university fees for study at The Catholic 
University of America for doctoral degrees by as 
large a number of Notre Dame predoctoral fellows as 
such income will permit." 
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12 5. The Catholic University of America is an educational institu- 
tion located within the District of Columbia. 

6. On March 9, 1956, the Assessor assessed the petitioner an 
inheritance tax in relation to the decedent's estate in the amount of $21, 622. 
43. Such tax was measured by the amount transferred to the petitioner in 
trust by the decedent's will, which amount included the $100, 000 covered by 
Subparagraph 2 of ITEM TWO thereof. The inheritance tax pertaining to 
such specific amount of $100, 000 was computed at 12 per centum or $12, 000, 
which is the amount in controversy herein. On March 16, 1956, the peti- 
tioner paid the entire inheritance tax. 

7. This proceeding was filed on June 4, 1956. 

- Opinion 

The question here presented is whether a transfer by will in trust 
to a non-resident corporation for the payment of the tuition and related 
university fees for study at the Catholic University of America of doctoral 
degrees by Notre Dame predoctoral fellows is taxable under the District 
of Columbia Inheritance Tax Law. 

Section 47-1601(a) of the District of Columbia Code (1951 Edition) 
imposes an inheritance tax upon the transfer of property by will. The rate 
applicable to the portion of the transfer to a non-relative in excess of 
$100, 000, but not in excess of $500,000, is 12 per centum. Such rate was 
applied by the Assessor in assessing an inheritance tax against the peti- 


tioner on the transfer of the $100, 000 above-mentioned. 
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Section 47-1601(e) was the exempting provision in the law. It 
provided: 
"Property transferred exclusively for public or 

municipal purposes, to the United States or the Dis- 

trict of Columbia, or exclusively for charitable, ed- 

ucational, or religious purposes within the District 

of Columbia, and property transferred to the American 

National Red Cross, shall be exempt from any.and all 

taxation under the provisions of this section. ": : 
13 Before answering the question which naturally presents itself, 
the Court must dispose of a point made by the respondent, that by the 
use of the word "request" the bequest of the $100, 000 in trust was preca- 
tory and unenforceable. The Court is of the opinion that the bequest was 
as definite and binding as if the word "direct" had been used. Colton v. 
Colton, 127 U.S. 300 319, 32 L. Ed. 138, 8 S. Ct. 114. The petitioner 
by appropriate proceeding can be forced to carry out the bequest. Castiello 
v. District of Columbia, D.C.T.C., Docket No. 1491 (affirmed, per curiam, 


__U.S. App. D.C. __, 230 F. 2d 839). 


What the decedent plainly intended was to create a fund, the income 


from which to be used to afford educational opportunity within the District 

to pre-doctoral fellows of Notre Dame University. It was to be used for that 
and for no other purpose. It was not for the benefit of either Notre Dame 
University or Catholic University of America. They were merely incidental 
beneficiaries. American Law Institute, Restatement of the Law of Trusts, 
(i) Section 47-1601(a) was amended by the Act of August 1, 1955, 69 


Stat. 683, Ch. 440, Sect. 1, by striking out the words “within the 
District of Columbia". See Supplement IV, D..C.. Code, 1951 Edition. 





Ch. 5, Section 126, p. 317. 

The Court is of the opinion that the transfer to the petitioner was 
exclusively for educational purposes within the District of Columbia. Cf: 
Clarke v. Union Trust Co. of D.C., 192 Md. 127, 63 A. 2d 635. The fact 
that some or, perhaps, all of the pre-doctoral fellows might be non-residents 
does not seem to the Court to be material. District of Columbia v. Mt. 
uecnen Seminary, 69 App. D.C. 251, 254, 100 F. 2d 116. 

For the reasons stated the Court holds that an inheritance tax in the 
sum of $12,000, assessed against the petitioner on the transfer of $100, 000 
to the petitioner by the will of Albert F. Zahm, was erroneously assessed 
against and collected from the petitioner; and that the petitioner is entitled 
to a refund thereof with interest thereon at the rate of 4 per centum per annum 
from March 16, 1956, to date of payment of refund. 

| Decision will be entered for petitioner. 


/s/Jo. v. Morgan, 
Judge. 
ae * * 
14 FILED NOV81956 DISTRICT OF COLUMBIA TAX COURT 
DECISION 


Upon consideration of the petition filed in this proceeding and of 
the Stipulation of the parties filed herein, it is by the Court, this 8th day of 
November, 1956 

ADJUDGED AND DETERMINED, that an inheritance tax in the sum 
of $12, 000, assessed against the petitioner on the transfer of $100, 000 to the 
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petitioner by the will of Albert F. Zahm, was erroneously assessed against, 
and collected from the petitioner; and that the petitioner is entitled to a refund 
thereof with interest thereon at the rate of 4 per centum per annum from March 
16, 1956, to date of payment of refund. 


/s/Jo. V. Morgan, 
Judge. 


x x x 

FILED JUL 251956 § DISTRICT OF COLUMBIA TAX COURT 
STIPULATION OF FACTS 

The following facts are stipulated by and between counsel for peti- 


tioner and comsel for respondent: 


1. That the decedent, Albert F. Zahm, died on July 23, 1954, . 


leaving a Last Will and Testament dated March 25, 1952, which has been 
duly admitted to probate by the United States District Court for the District 
of Columbia. : 

2. . That the copy of the Last Will and Testament of decedent 
attached to the Petition filed herein is a true copy of said Last Will and 
Testament. | 

3. That the Reverend Jerome J. Wilson, Vice President-Busi- 
ness Affairs of the petitioner, duly qualified as Executor of the Last Will 
and Testament of decedent. : 

4. The notice of assessment of inheritance taxes was dated March 
9, 1956. The tax, amounting to $21, 622.43, was assessed against peti- 
tioner as sole legatee and devisee under decedent's Will and of the total 
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tax, $12, 000.00 represents the tax on $100, 000. 00 which petitioner claims 
to be exempt. 
10 5. That the assessment of inheritance taxes was paid on Marth 
16, 1956. 

6. That the petition requesting refund of the inheritance tax in 
the amount of $12, 000.00 was duly filed with the Tax Court for the District 
of Columbia on June 4, 1956. 

7. That the petitioner is an educational institution located at 
Notre Dame, Indiana. 

8. That The Catholic University of America is an educational 
institution located within the District of Columbia. 

/s/George'E. Hamilton 
/s/John.L. Hamilton 
/s/William B. Jones 
/s/Vernon E. West 
/s/George C. Updegraft __ 
/s/George F. Donnella 


* * * 
6 LAST WILL AND TESTAMENT 


ALBERT F. ZAHM 
I, Albert F. Zahm, of the District of Columbia, being of sound 
and disposing mind and memory, do hereby declare this to be my Last Will 
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and Testament, hereby revoking all former Wills and Codicils by me at any 
time made. 

ITEM ONE: I direct my Executor hereinafter named to pay all my 
just debts duly presented. : 

ITEM TWO: All the rest, residue and remainder of my Estate, 
real, personal or mixed, wheresoever situated, including all property 
which I may hereafter in any manner acquire or of which I may die seized 
or possessed or have the power of disposition of, I give, devise, and be- 
queath to the University of Notre Dame du Lac, located at Notre Dame, 
Indiana, absolutely and in fee simple, in and upon the following uses and 
trusts, to wit: | 

1. To possess, hold, manage, rent and lease the said Trust 
Estate, collecting the income therefrom, and to sell at public or private 
sale the whole or any part thereof at any time in its discretion, either 
for the purpose of investment or reinvestment upon similar trusts as 
herein set forth, with full power and authority to said Trustee to make, 
execute and deliver goad and sufficient deeds, or bills of sale conveying 
said property or any part thereof, the purchasers being hereby relieved 
from seeing to the application of the purchase money. Said Trustee is 
authorized in its discretion to continue to hold investments made by me 
without liability for any loss occasioned by such holdings, and to invest 
7 and reinvest the funds comprising this Estate in such stock and other 

securities as it shall in its discretion deem proper and suitable for the 
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investment of trust funds without being restricted to the class of invest- 
ments to which a Trustee may be limited by law. 

2. I request my Trustee to use and apply the net income from 
$100,000 for the payment of the tuition and related university fees for 
study at The Catholic University of America for doctoral degrees by as 
large a number of Notre Dame pre-doctoral fellows as such income will 
permit. 

3. In order to obviate litigation, I direct that if an heir contest 
this my Will, or any part of it, such person shall thereby forfeit all 
proprietary interest in my Estate. For each living nephew and niece 
and for my widowed sister I provide a cash bequest. 

ITEM THREE: I nominate, constitute and appoint the person 
who at the time of my death is the President of the University of Notre 
Dame, or alternatively, the Vice President thereof, to be the Executor 
of this my Last Will and Testament, and I request that he be not required 
to give bond. 

IN WITNESS WHEREOF I have hereunto set my hand at the City 
of Washington, in the District of Columbia, this 25th day of March. A.D., 


1952. 
Albert F. Zahm 


Signed, published and declared by the above-named Testator, 
Albert F. Zahm, as and for his Last Will and Testament, in our presence, 


8 who, at his request, and in his presénce, and in the presence of 
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each other, have hereunto subscribed our names as witnesses the day and 
year herein last above written. 
J. Paul Jameson Cosmos Club 
Washington, D. Cc. 


Herbert Putnam Cdsmos Club ; 
Washington, D.C. 


R. W. Webb Cosmos Club | 
Washington, D.C. 
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Attorney for Petitioner, District and Assessor. 


Stipulation of Facts. 
Brief for Petitioner, Certificate of Service. 


Pet.'s Reply to Brief for Respondent, Certificate 
of Service. 


Findings of Fact, Opinion & Decision, Assessor, 
Corporation Counsel & Atty. for Pet. served. | 

Petition for Review of a Decision of the D. C. Tax 
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BRIEF FOR RESPONDENT 


IN THE 


United States Court of Appeals 


For THE Districr or CotumsB1a Circurr 


January Term 1957 


No. 13,663 


Districr or Cotumsia, Petitioner, 


Vv. 


Untversiry or Norre Dame Du Lac, Respondent. 


On Petition for Review of a Decision of the 
District of Columbia Tax Court 


Greorce E. Hamitron 
Wuium A. Guascow 
Wuium B. Jones 
Jonn L. Hamumron 
916 Union Trust Building © 
' Washington 5, D. C. 


Counsel for Respondent 


' Press or Brron S. Adams, Wasurncron, D.C. 





STATEMENT OF QUESTION PRESENTED 


Where property is bequeathed in trust, to apply the 
income for payment of tuition and related university fees 
of students pursuing advanced studies at a District of 
Columbia educational institution, is the statutory inherit- 
ance tax exemption, which relates to property transferred 
exclusively for educational purposes within the District of 
Columbia, defeated by: 


(1) the fact that the trustee of the fund is a non- 
District educational institution, or 


(2) the fact that the persons eligible to receive the 
District of Columbia educational benefits must have 
received their preliminary education at a specified non- 
District university. 





Summary of argument 
Argument: 


1. The transfer here involved creates an express trust 
of $100,000, the income from which must be used 
exclusively for educational purposes within the 
District of Columbia 


2. The transfer here involved was exclusively for edu- 
cational purposes within the District of Columbia 
within the meaning of Section 47-1601 (e), D.C. 
Code (1951 Ed.) 


Conclusion 
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IN THE 


United States Court of Appeals 


For THE Disrricr or CotumBu Crecorr 


JaNvUARY Term 1957 


No. 13,663 


Districr or CoLtumsBis, Petitioner, 
v. 


Unriverstry or Norre Dame Dv Lac, Respondent. 


On Petition for Review of a Decision of the 
District of Columbia Tax Court 


BRIEF FOR RESPONDENT 


SUMMARY OF ARGUMENT 


1. Considering the entire will of Albert F. Zahm, the 
obvious intention of the testator was to give his residuary 
estate to the University of Notre Dame subject to an 
express trust as to $100,000, the income from which must 
be applied exclusively for educational purposes at the 
Catholic University of America. 
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2. The exempting provisions of the District of Columbia 
Inheritance Tax statute, as here pertinent, relate to the 
purpose of the transfer and the locale of its use. The 
exemption is not dependent upon the domicile of the per- 
son or oganization administering the property or upon the 
prior residence of its beneficiaries. 


ARGUMENT 
I 


The transfer here involved creates an express trust of $100,000, 
the income from which must be used exclusively for edu- 
cational purposes within the District of Columbia. 


The petitioner correctly states that the intention of the 
testator must be found from an examination of the entire 
will in order to determine the purpose of the testator in 
making the transfer in question. Smith v. Bell, 6 Pet. 68, 
8 L. Ed. 322; Colton v. Colton, 127 U.S. 300, 32 L. Ed. 138. 
And, as this Court said in Evans v. Ockershausen, 69 App. 
D.C. 285, 290, 100 F 2d 695, cert den. 306 U.S. 633, 59 S. Ct. 
462, 83 L. Ed. 1034: 


It (the will) is not to be construed by isolated ex- 
pressions, but must be construed in its entirety. 


Item One of the Will of Albert F. Zahm provides for 
the payment of his debts. 


Item Two of the Will gives the residue of his estate 
to the University of Notre Dame ‘‘absolutely and in fee 
simple, in and upon the following uses and trusts, to wit:”’ 


Subparagraph 1 of said Item Two provides the necessary 
powers and authority of the trustee to administer the trust. 


Subparagraph 2 of said Item Two requests the trustee 
to apply the income from $100,000 for education of pre- 
doctoral Notre Dame students at the Catholic University 
of America. 
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Subparagraph 3 of said Item Two is a provision against 
contest of the Will and an indefinite bequest for certain 
relatives of the testator. 


The Will contains no further dispositive provisions. 


It is to be noted that the will bequeaths the residuary 
estate ‘‘in and upon the following uses and trusts’’, and 
the only express trust thereafter stated is for a specified 
use of the income from $100,000. No further trusts having 
been expressly impressed upon the residuary estate, the 
unrestricted balance of the estate remains in the hands of 
the trustee for its use in furtherance of its own corporate 
purposes. In re Cramton’s Will, 88 Vt. 435, 92 A. 814. 


Petitioner argues that where words of gift expressly 
point to an absolute enjoyment by the donee himself, the 
natural construction of subsequent precatory words is that 
they express the testator’s belief or wish without imposing 
a trust, citing Pratt v. Trustees of Sheppard and Enoch 
Pratt Hospital, 88 Md. 610, 42 A. 51. 


But in the Pratt case, supra, the bequest was to the 
Pratt Asylum with the expression of a ‘‘will or wish’’ that 
the Asylum construct additional buildings to accommodate 
more inmates. Obviously, the sole purpose of the bequest 
was in furtherance of the corporate functions of the 
Asylum. In enforcing the charitable bequest, and in 
finding that the will did not create a trust voidable under 
the Statute against Perpetuities, the court said, ‘‘He (the 
testator) has not said that he gave the donation upon 
trust”’. 


In the case now before this Court, the testator expressly 
created a trust and ‘‘requested’’ the trustee to use the 
income from $100,000 for educational purposes at the 
Catholic University of America. As the Supreme Court 
said in Colton v. Colton, supra: 


It is an error to suppose that the word ‘‘request’’ 
necessarily imports an option to refuse, and excludes 
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the idea of obedience as corresponding duty. If a 
testator requests his executor to pay a given sum to a 
particular person, the legacy would be complete and 
recoverable. * * * In such case, according to the phrase 
of Lord Loughborough in M alim v. K eighley, 2 Ves. 
Jr. 333, 529, ‘‘the mode is only civility’’. 


II 


The transfer here involved was exclusively for educational 
purposes within the District of Columbia within the mean- 
ing of Section 47-1601 (e), D. C. Code (1951 Ed.). 


Title V, Section 1, District of Columbia Revenue Act of 
1937, as amended, 50 Stat. 673; D.C. Code (1951 Ed.) 
Section 47-1601, in pertinent part, provides: 

(e) Property transferred exclusively for * * * edu- 
cational * * * purposes within the District of Columbia 
** * shall be exempt from any and all taxation under 
the provisions of this section. 


The above quoted statute establishes two criteria to 


establish the exemption: (1) the transfer must be exclu- 
sively for educational purposes, and (2) the locale of such 
educational purposes must be within the District of Colum- 
bia. See Union Trust Company (Estate of Meigs) v. Dis- 
trict of Columbia, 69 W.L.R. 398. 


In the case now before this Court the purpose, and the 
only purpose, of the transfer is ‘‘for payment of the 
tuition and related university fees for study’’. The locale, 
and the only locale, is ‘‘at the Catholic University of 
America’’, which is an educational institution located 
within the District of Columbia (Joint App. 6). Payment 
of the income by the trustee for any other purpose, or 
payment of such income by the trustee for educational 
purposes in any other locale would be pro tanto a perver- 
sion of the trust. District of Columbia v. Castiello, 97 U.S. 
App. D.C. 289, 230 F. 2d 839. 


The petitioner, citing American Law Institute, Restate- 
ment of the Law of Trusts, Ch. 5, ‘4126, argues that the 
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Catholic University of America, being an incidental bene- 
ficiary of the trust, could not compel the use of income as 
directed by the will. Admittedly, the Catholic University 
of America is an incidental beneficiary of the Trust, and 
the primary beneficiaries are unascertained students who 
will be selected to pursue their educational studies at the 
Catholic University of America. If the trustee neglects 
or refuses to perform its duty of selection, a court can 
compel the performance of such duty or it can remove the 
trustee and substitute a new one. Washington Loan and 
Trust Co. v. Hammond, 51 App. D.C. 260, 266, 278 F. 569. 
Also see Columbian University v. Taylor, 25 App. D.C. 124, 
affirmed sub. nom. Taylor v. Columbian Uniwersity, 226 
US. 126. 


The fact that the beneficiaries of the transfer are to be 
selected from a class in prior attendance at a non-District 
university is not a material consideration. As this Court 
said in District of Columbia v. Mt. Vernon Seminary, 69 
App. D.C. 251, 254, 100 F. 2d 116: 


The policy of the District of Columbia, as expressed 
in its statutes, is, and should be, to encourage rather 
than. to discourage the entrance into its schools of 
students from all parts of the country. 


The petitioner, citing Washington Chapter of American 
Institute of Banking v. District of Columbia, 92 U.S. App. 
D.C. 139, 203 F. 2d 68, argues that the exemption here 
under consideration is applicable only as a quid pro quo 
for functions which the District of Columbia would other- 
wise perform. But in National Wildlife Federation v. Dis- 
trict of Columbia, 93 U.S. App. D.C. 387, 214 F. 2d 217, 
this Court said: | 


While of course the statute granting the exemption 
is due to a Congressional purpose to aid the public, 
this does not require a scientific institution to show 
that it performs a service of substantial character 
which otherwise the District government, or any other, 
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would actually assume. * * * The contrary view we 
think is due to a misunderstanding of the postulate 
that an exemption is a guid pro quo for public service. 
Colorable support for the misunderstanding is found 
in previous opinions of this Court, but we think the 
District reads too much into their language. 


CONCLUSION 


For the foregoing reasons, the decision of the District 
of Columbia Tax Court should be affirmed. 


Respectfully submitted, 


Grorce E. Hamimton 
Wiium A. Guascow 
Wuuum B. Jones 
Joun L. Hammron 
916 Union Trust Building 
Washington 5, D. C. 
Counsel for Respondent 





